STRI GUIDE TO THE REGULATORY DATABASE: CONSTRUCTION SERVICES
Definitions and scope
Construction services covered in the STRI are defined in accordance with the WTO Services Sectoral Classification List (W/120 or CPC Prov. 511-518). W/120 includes several activities related to construction work: pre-erection work; new construction and repair, alteration, restoration and maintenance work on residential and non-residential buildings, as well as civil engineering works. In addition, some measures in the database relate specifically to the ability of foreign contractors to bring in qualified construction workers, particularly construction engineers.  
For regional groupings where measures have been removed (e.g. nationality requirements for engineers in the EU), restrictions are intended for countries outside the group (e.g. nationality requirements for non-EU nationals).
Restrictions on foreign entry
Foreign equity restrictions: maximum foreign equity share allowed (%) 
These measures are defined as restrictions on the total direct equity share foreign natural or juridical persons can hold in a construction services firm in the country in question. 
There are limits to the proportion of shares that can be acquired by foreign investors in publicly-controlled firms

This measure refers to statutory or other legal limits and only applies if there is at least one construction services firm controlled by a national, state or provincial government. “Controlled by” means that the government holds at least a blocking minority or a golden share in the company. The equity threshold for “control” may vary between countries according to legislation on the required majority for certain corporate decisions. 
Restrictions on legal form

· Only joint ventures are allowed
· Branches are prohibited

· Other restrictions on legal form

Restrictions on legal form apply when non-resident construction services firms can only establish a commercial presence through a joint venture with a local firm, are banned from opening branches. Other restrictions may include other limitations on the establishment of branches or subsidiaries.   
Requirements for board of directors and managers
· Board of directors: majority must be nationals

· Board of directors: majority must be residents
· Board of directors: at least one must be national 
· Board of directors: at least one must be resident
· Manager must be national 

· Manager must be resident
These measures refer to requirements that either the majority or at least one of the members of the board, and at least one manager of a construction services company established in the host country is national or resident therein. It captures the freedom foreign investors have to appoint board members and managers of their choice. Majority refers to simple majority. The measure refers to legal forms that are required by law to have a board or equivalent (e.g. corporations).  

Screening of foreign investments

· Screening explicitly considering economic interests

Screening for net economic benefits or for compatibility with economic interests can take the form of a prior approval requirement or the possibility of reviewing the investment ex post. A restriction is recorded under this measure if laws or regulations mandate the consideration of economic interests in the review of foreign investments, including for instance the impact of an investment on competition, employment, income or technology. Note that it is considered a restriction even if no construction services firm hitherto has been denied market access under the regulation.

· Screening exists without exclusion of economic interests
If laws or regulations enable governments or regulators to alter or prohibit foreign investment projects, and the consideration of economic motives or economic interests is not explicitly ruled out, it is recorded as a restriction in the database. Such screening can take the form of a prior approval requirement or the possibility of reviewing the investment ex post. Note that it is considered a restriction even if no construction services firm hitherto has been denied market access under the regulation. 

· Memo: thresholds for screening projects 
This memo reports the threshold above which a foreign investment project is subject to screening. The threshold may be set in terms of the amount invested, or in the case of mergers and acquisitions, it may also be defined for instance by the number of employees, revenue or market share of the firm. 
Acquisition and use of land and real estate by foreigners is restricted

This measure captures discriminatory treatment against foreign firms regarding the acquisition and use of land and real estate for commercial and residential purposes, which may act as a barrier to the commercial establishment of foreign firms. It covers also restrictions on agricultural land, provided these apply in a discriminatory manner. A simple notification to the authorities for statistical purposes is not considered a restriction, but a notification that has a similar effect as a prior approval will be recorded.

Examples could include but are not limited to: complete prohibition on acquisition of land; prior or permanent residency requirement to purchase; prohibition or restriction to purchase land or obtain leases/concessions in border, coastal or protected areas; discriminatory requirements to obtain authorization or prior approval from the authorities before purchase, lease or concession can take place; limitation on the surface or type of properties a foreigner can acquire or lease, etc.. 

Restrictions on the type of shares or bonds held by foreign investors
These measures require for instance that foreign investors hold only or partly shares with non-voting rights. 

Conditions on subsequent transfer of capital and investments 
This measure entails restrictions on: (i) the conversion of funds to and from foreign currency; (ii) compulsory transfer of ownership to local firms over a given time period; (iii) whether there are restrictions on the free transfer of shares or other proprietary rights; (iv) restrictions on foreign shareholders’ rights such as payment of dividends or reimbursement of capital upon liquidation; and (v) whether there are restrictions on the scale and scope of future expansions or downsizing. 
Restrictions on cross-border mergers and acquisitions
This measure applies to specific restrictions on cross-border M&A over and above general restrictions on M&A for competition reasons, if any. 
Performance requirements 
This measure relates to requirements for foreign firms to source personnel and/or products locally; subcontract work to local companies; transfer technology or export. It refers to private contracts (local content for public contracts is covered in the government procurement measures, see below).  
Cross-border data flows

Digital information transfers form a growing part of economic transactions. Regulations on such transfers can impact the operation of business entities, especially when these rely on cross-border data transfers in their services supplies. This measure captures regulations governing the cross-border transfer of personal data, and distinguishes between the following measures: 
· Memo: Free cross-border transfer of personal data or application of the accountability principle. This measure captures a policy of free data transfer abroad, subject only to the continued accountability of the local data exporter for any misuse of the data sent abroad. 
· Memo: Cross-border transfer is possible when certain private sector safeguards are in place. Transfer of data can be permitted when certain safeguards are put in place by the data sender. This includes seeking the consent of the data subject prior to the transfer, the conclusion of contracts following pre-defined models, adoption of codes of practice or binding corporate rules. The application of such safeguards may be subject to approval from the data protection authorities of the data exporter. 

· Cross-border transfer is possible to countries with substantially similar privacy protection laws or after consent by government authority. This measure foresees that transfer is permitted if the destination country ensures adequate data protection which means an essentially equivalent level of protection to that applied in the exporting country. The laws of the recipient country need not, however, be identical to the laws of the exporting country but should be substantially similar. This measure also covers authorisation or approval requirements by government authorities in order to transfer data abroad. 
· Certain data must be stored locally: This measure captures the requirement that certain types of data relevant for business operations in the sector must be stored within the country.  
· Cross-border transfer of personal data is prohibited. This measure applies if there are requirements that all personal data collected in the country must be stored and/or processed locally. As such, this measure is different from the previous one in that it captures general prohibitions on transfer as opposed to prohibitions affecting only certain types of data.
Discriminatory qualification requirements for building permits to undertake construction work

Construction regulations and codes typically require that one or more permits be obtained before starting construction work. The requirements to qualify for permits include both financial guarantees and technical qualifications of contractors. This question refers to instances where such requirements are more favorable to local suppliers. In particular, best practice is to judge the financial, commercial and technical capacity of a supplier on the basis of both that supplier’s global business activity and its activity in the host market.  
Commercial presence required in order to provide cross-border services
This measure covers restrictions for cross-border provision of services (Mode 1) when services can only be supplied if there is a commercial presence in the host country. Commercial presence is understood as an establishment set up in accordance with domestic law for the purposes of supplying a service or performing an economic activity that is capable of generating profits, regardless of the legal form (branch, limited liability company, S.A, etc..).
Local presence is required for cross-border supply

This measure records cases where there is no commercial presence requirement for some or part of a type of services provided. However, cross-border services can only be supplied when some form of local presence is established in the country (e.g., a representative office or residency), but not a commercial presence. It also captures regulations requiring that part or all of cross-border transactions go through a locally established agent. 

Other restrictions 
Other restrictions cover any market access limitation not captured by the standard measures. Restrictions to movement of people 
Quotas, economic needs tests and duration of stay

· Temporary movement of natural persons is restricted by quotas
· Temporary movement of natural persons is restricted by labour market tests
· Duration of stay for natural persons: number of months allowed by the initial work/residence permit

These three measures distinguish between intra-corporate transferees, contractual services suppliers and independent services suppliers. These categories are commonly found in GATS schedules and regional free trade agreements, and several OECD countries use these terms in their legislation or regulation. When countries do not use these terms in their regulation, the STRI database explains which visa categories are considered equivalent. 
Nationality or citizenship required for construction engineers

The movement of foreign construction engineers is restricted by nationality or citizenship requirements in the host country. The measure relates to MFN regulation and does not take into account preferential measures.

Residency required for construction engineers

The movement of foreign construction engineers is restricted by residency requirements in the host country. These requirements can take the form of prior and permanent residency. Prior and permanent residency refers to a requirement which extends for more than 12 months.  
Recognition of foreign qualifications for foreign construction engineers
· Laws or regulations establish a process for recognising higher education degrees in engineering earned abroad 
· Foreign construction engineers are required to take a local examination
· Foreign construction engineers are required to practice locally for at least 1 year 
This set of measures refers to the recognition of qualifications and experience gained abroad to be able to practice engineering services in the host country. It covers instances where there is no process in place to recognise higher degrees gained abroad (i.e. recognition is granted on a discretionary basis); examinations gained abroad are not recognised; practice acquired abroad is not recognised.

With respect to the recognition of degrees, the answer is “Yes” if there is a process codified in the law that provides for substantive criteria and administrative procedures for recognising higher education degrees gained in foreign countries, as opposed to an ad hoc process.  Substantive criteria should include outcomes and competencies (e.g. theoretical and practical aspects of the training acquired through the degree) in addition to inputs and processes (e.g. length of education and training). Procedures include the period of time needed by authorities to take the decision on whether to recognise a foreign diploma, a requirement that reasons for rejected applications are given to applicants and right of appeal before the courts under national law.    

The measures relate to MFN regulation and do not take into account preferential measures. However, information on reciprocity or mutual recognition agreements is entered in the comments column.  

At least one engineer must be licensed for the issuance of construction permits

This measure captures instances where at least one engineer must be licensed in the domestic country in order for the authorities to issue a construction permit or authorisation to foreign contractors. 
Memo: license or authorisation is required to practice engineering services
This memo relates to whether a license is required to provide engineering services in the host country. 
Other restrictions 
Other restrictions cover any limitation on movement of natural persons not captured by the standard measures
Other discriminatory measures
Foreign suppliers are treated less favourably regarding taxes and eligibility to subsidies
Discriminatory tax treatment relates to higher direct or indirect taxes charged to foreign providers of construction services established in the domestic market. Subsidies refer to government support granted only or more favourably to domestic firms. They are typically in the form of: (i) grants, (ii) loans at preferential rates, (iii) direct and indirect tax incentives, and (iv) provisions of goods or services by the government at prices below market levels. Withholding taxes is not considered a trade restriction.
Restrictions on public procurement
· Explicit preferences for local suppliers
Explicit preferences relate to outright discrimination through: (i) domestic price or other preferences; and/or (ii) imposition of conditions to foreign contractors to source personnel and products locally for selection of tenders and contract award. Such offsets may cover, among others, requirements to use local products or services as inputs, hire local personnel, or subcontract a part of the awarded work to local entities. This measure also covers instances where access to procurement markets for foreign suppliers is prohibited unless reciprocity conditions apply in the foreign supplier’s country.

· Procurement regulation explicitly prohibits discrimination of foreign suppliers

Apart from explicit preferences, public procurement regulations may not explicitly prohibit discrimination of foreign suppliers, thereby providing the authorities with flexibility to extend treatment for procurement contracts only to domestic providers or to members of a bilateral, regional or plurilateral agreement (notably the WTO Government Procurement Agreement). 

· Technical specifications affect the conditions of competition in favour of local providers 
Technical specifications based on design or descriptive characteristics rather than performance; and/or specifications not based on international standards when they exist or on established national standards.   

· Discriminatory qualification processes and procedures
Conditions for participation in tendering procedures not limited to what is necessary to fulfil a given contract. Such conditions include both financial guarantees and technical qualifications of suppliers.  In particular, best practice is to judge the financial, commercial and technical capacity of a supplier on the basis of both that supplier’s global business activity as well as its activity in the host market.
· Contract award on the basis of non-objective/discriminatory criteria
Procurement entities do not award contracts to capable suppliers on the basis of either the lowest tender or the most advantageous as set forth in the notice; and/or a law or regulation is not in place to question abnormally low tenders.
· Procurement laws, regulations and procedures are transparent
Information on regulations is not published or otherwise communicated to the public, including in relation to technical specifications, tendering procedures, criteria for qualification of suppliers, selection procedures, as well as submission, receipt and opening of tenders. 
· Foreign suppliers are provided the opportunity to challenge the consistency of the conduct of procurement with the laws and regulations
Law or regulation does not allow foreign suppliers to challenge procurement process and procedures to ensure fairness in the application of the process.   
Memo: thresholds above which international tender is mandated

This memo captures the thresholds (or minimum estimated values) in US dollars above which international tender is mandated. Thresholds may differ depending on e.g. the contracting authority involved. In such instances, the different thresholds will be included here.  
Memo: The procurement process below the value thresholds affects the conditions of competition in favour of local firms
This memo captures the procurement regime applied towards foreign suppliers below the value thresholds. It covers instances where foreign suppliers do not have access to the procurement market below these thresholds as well as instances where regulations give preference to local suppliers (e.g,. through direct tendering where the contracting authorities award contracts without competition or through limited tendering where the authorities invite bids from suppliers of their choice). 
Laws or regulations impose national standards that deviate from international standards
· Building design code standards

· Construction product standards  
The imposition of national standards which deviate from international ones can increase divergence of requirements across countries and raise costs for operators. The two standards covered in the STRI are from the International Organisation for Standardisation (ISO): Structures of Buildings in General (ISO: 91.080.01) and Construction Materials (ISO: 91.100). If there are departures from existing international standards, but the regulation stipulates the special reasons for such departure - e.g. specific local or urgent needs may require the development of standards at the national or regional level for which there is no need at the international level - it is not considered a restriction. 

Other restrictions 

Other restrictions cover any discriminatory measures not captured by the standard measures.
Barriers to competition
Decisions by the regulatory body can be appealed

This measure captures whether decisions by the regulatory body, e.g. the competition authority, can be appealed by an affected party to an independent body.

In particular, this measure aims to capture whether there is an effective appeal procedure in place, either in the form of administrative or judicial redress, with an impartial and independent body. Any factor that hinders the effectiveness of the appeal by an affected party is considered restrictive (e.g., the decision taken by the first instance body is final, there are factors jeopardizing the impartiality of the appeal body, etc.). Furthermore, this measure captures also any other condition attached to a right of appeal which renders the exercise of that right impractical because they expose the complainant to severe and unreasonable financial consequences (e.g., excessive appellate bonds or other forms of collateral are necessary in order to appeal).
Firms have redress when business practices restrict competition in a given market 

This measure relates to the extent and channels through which firms can have redress when business practices, e.g. by local firms with a strong market position, restrict competition. Examples of channels open to firms are competition agencies, trade policy bodies, regulatory bodies or through private rights of action.  

National, state or provincial government control at least one major firm in the sector 
Major firm means one of the 10 largest firms in the country. Government control means that the government holds at least a blocking minority or a golden share in the company.

Publicly-controlled firms are exempted from the application of the general competition law
This measure only applies if there is at least one major construction firm controlled by national, state or provincial government. Exclusion results from actions by the courts, legislature or government to remove publicly-controlled firms from the competition law or the competition agency's jurisdiction. Exemptions arise under the competition law and represent decisions by the enforcement body or others about how the law should be applied.
Minimum capital requirements
This measure reflects the minimum amount of capital (in local currency) an entrepreneur must deposit in a bank or with a notary in order to register a business. 
Prices are regulated
This measure captures instances where prices for construction services are regulated by government. Maximum, minimum or recommended prices are recorded.
Restrictions on advertising
This measure covers any restrictions on advertising other than requirements that advertising should not be misleading.

Other restrictions

Other restrictions cover any barriers to competition not captured by the standard measures.
Regulatory transparency
There is a legal obligation to communicate regulations to the public within a reasonable time prior to entry into force
The measure relates to the legal obligation of countries to publish laws, regulations, and administrative decisions prior to entry into force, allowing a reasonable period of time between publication and their effective date, so that foreign suppliers may become acquainted with relevant regulations. International best practice is to publish new regulation within a specified time frame prior to its effective date, preferably on the internet. A period of 14 days is considered to be a reasonable time between publication and entry into force of laws and regulations.
There is an adequate public comment procedure open to interested persons, including foreign suppliers

This measure captures whether there is a prior notice and public comment procedure open to interested persons, including foreign suppliers, and/or the regulator has a formal mechanism for consultation with stakeholders that is open to foreign private parties. Draft regulations are posted on the internet or otherwise published in a manner that makes it accessible for foreign suppliers, and foreign suppliers are allowed to comment on the regulation before it is being implemented. This procedure should be mandated by law.
Range of visa processing time (days)

The information entailed in this measure is the number of days it takes on average to process a visa application for business visitors. The number of days may depend on the country of the applicant. India is an important exporter of services and most countries require a visa for Indian business travellers. To make the measure as comparable across countries as possible, information on average number of visa days obtained from the country in question’s embassy website in India have been chosen as source. If construction services providers are subject to special treatment, this is reported otherwise it is a horizontal measure. For India the time for obtaining a visa online is recorded.   
Multiple entry visas are allowed for business visitors
This measure captures regulations allowing multiple entry visas for business visitors travelling to the host country for business and investment purposes. 
Number of documents required and costs for a visa (number, in USD)

This measure also captures the ease of business travel. The information entailed in this measure is the total number of documents required and costs for a visa. This measure includes a reference/invitation letter or an existing business partnership agreement as a proof of the commercial nature of the temporary visit.

The number of documents and costs may depend on the country of the applicant. In order to have comparable data, information on documents and costs is gathered from all countries’ embassies in India.
Time required to obtain a construction permit (in calendar days)
This measure relates to the time to complete all the procedures necessary to build a warehouse, including obtaining necessary licenses and permits, completing required notifications and inspections, and obtaining utility connections. The source for the measure is the World Bank Doing Business Survey. 
Total cost required to obtain a construction permit (% of warehouse value)
This measure relates to official costs associated with completing the procedures necessary to build a warehouse, including obtaining necessary licenses and permits, completing required notifications and inspections, and obtaining utility connections. The source for the measure is the World Bank Doing Business Survey.
Number of procedures required to obtain a construction permit (number)
This measure relates to the time to complete all the procedures necessary to build a warehouse, including obtaining necessary licenses and permits, completing required notifications and inspections, and obtaining utility connections. The source for the measure is the World Bank Doing Business Survey. 
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